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HMG : His Majesty’'s Government of Nepal
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(HMG/DANIDA collaboration)
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TAL : Terai Arc Landscape (HMG/WWF collaboration)
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WRFD : Western Regional Forestry Directorate

Ha. : Hectare

Rs. : Nepalese Rupees



What is this report all about?

This report is about use rights dynamics set inionoby government intervention in
some selected user groups in Palpa district of &vestNepal. It is argued that
intervention fails to insure precise allocation wée rights which translates into a
dynamics for the re-adjustments. This is attriduieth to the erroneous intervention and
to the nature of use rights, which is intrinsically contestable phenomenon. As a
consequence the post-intervention scene is geypeatathinated by a series of claim,
counterclaim followed by negotiation leading to eatance or rejections of the claims.
Naturally enough, the use rights situations chamnge time.

The dynamics is, however, impeded mainly due toftw that the policy does not
adequately recognise the contestable and dynantiicenaf use rights. The Operational
Guidelines, which do not explicitly acknowledge tbentestable nature of use rights.
They fail to guide the interventionists through tiways that such issues related to
potential contests could be properly addressedth Bwe legislation and the guidelines
require precisely writing down the names and ad@d®of the user group households
(HHs) but do not speak of what needs to be donew claimsarise after the handover.
The Operational Guidelines although requires aerewof the technical matters of the
operational plans through their periodic revisidioes not at all mention whether the
constitution (and hence the constituent members)tarbe modified based on new
claims.

Failure of the Operational Plan to explicitly acknedge contestable nature of use rights
may be interpreted by the field interventions iway that use rights are absolute and
have either a 'yes' or 'no' answer. It could bermously assumed that clear use rights
were 'out there' and the interventions were requiceobjectively pick the 'right' users
from the 'wrongs' ones.

The implications of impeded contestability are enon the weak than on the powerful.
This is attributable to local socio-economy andicg@tilture that tends to undermine the
weak.

The work is based on case studies in seven corthecteearly interconnected CFUGSs.
The concerned CFUGs are located in distances rgrfgim two to nearly half a day
walk from Tansen, the district headquarters. Theeaech methodology incorporated a
mix of action research and patrticipant observatmimciples. It followed essential
principles of action research in that the outcomiemterventions that had been carried
out while the first author worked as a DFO (199@20Pwas looked more seriously when
he carried out more formal piece of research leadm Ph.D. at the University of
Western Sydney, Hawakesbury (1994-2000). This wloakvs on to the above-mentioned
research.



Background

Community forestry from blueprint to a social process

The later half of 1980s witnessed a paradigm shmftcommunity forestry (CF)
intervention modality in Nepal. This shift was e#saly to do with intervention as a
social process from the concepts that had prevawbich saw the same as a blueprint.
An inevitable need had been realised to handoelottal forestry resource to the people
who have had an indigenous system of use rightpaoed to an earlier system which
provisioned such handover to village councils. Ingat prerequisite for such handover
has been a broad-based consensus for ensuring egbenefit sharing, compared to the
prevailing system which essentially failed to haweh thrustsThe role of the District
Forestry Office (DoF) staff also differed in signdnt ways in the two paradigms so did
the decision making mechanism. The new paradigmaledged the role of the local
community in a way that they were free to makedrapportant decisions about sustainable
forest management and benefit sharing. The DFOf stdtricted themselves to
facilitating the overall process. The outcome thesa consensus based simple
Operational Plan (OP)and the accompanyingser Group (UG) ConstitutianThis
sharply contrasted with the earlier paradigm inckhDFO staff essentially prepared a
technical management plan on behalf of the pedpleerational GuidelinedHMG,
2001) are now available that guide the interversitadf through the overall field process.
The new policy required rangers to change thetliticmal policing role in favour of
devolution and empowerment. The concepts have beacked by legislative
arrangements through Forest Act 1992 and ForegsRi995 (HMG 1995a)

Learning based on the past experience

The shift is actually the eventual outcome of tinplementation experience of the earlier
mode in which people's participation was severalgking. In response some more
serious practitioners had attempted to look foal@rnative (Gilmour and Fisher 1991).
This resulted in two parallel streams of activiti®ne related to the study of indigenous
systems of forest management so as to see whatdtadlly worked in the village
settings (see Fisher 1989, Baral 1991 and BaralLamnasal 1991). The other was trial
activities at a number of sites to see for suretwhgervention modality would be
appropriate (Gilmour and Fisher 1991). Based omotlerall learning, draft Perational
Guidelineswere prepared in 1989. By now the guidelines hairessed a number of
revisions, the most recent was in 2001 (HMG 2001).

The new CF policy has been popular amongst a nurmab&onor agencies that are

extending helping hands for facilitating communityests handover. By now over a

million hectares of forests have been handed avesotne 13,000-community forestry

user groups (CFUGSs) (MIS data, CFDP 2003) who aeaging those as per agreed OP
and UG constitution.

Contestability under-acknowledged



The new policy, though dynamic and innovative,due, does not fully acknowledge the
contestable nature of use rights. No forest actlavy or the operational guidelines
explicitly mention that forest use rights are catable. Those obviously falil to illustrate
a specific mechanism by which such contestabilgélated issues are to be dealt.
Consequently the responsible staff may often orgaiy the field intervention in a way
that the claim issues are not adequately addres$bd. impending claims also tend to
remain unsorted so readily partly due to the lackdequate degree of recognition of the
matter. The implications of these obstructed cdstese more on the weak than the
powerful.

Contestability in natural resource management

Contestability issues in the field of natural raseu management, though under-
acknowledged by community forestry interventiondNiepal, is not surprising given that
both the natural system as well as the social systehich nurture it (or depends on it) is
dynamic. Fisher (1989) in the context of indigensystems of forest management in
Nepal, for example, points out that indigenoustiglets are not fixed for all time'. Talle
(1991) in the context of Tanzania remarks that iens a ‘fluid' and is in process of
constant change. Ridell draws a similar conclugiomting out that tenure arrangements
‘are always in a state of dynamic change' becauseeo changing social systems (quoted
in Talle 1991). Fingleton (1992) argues about tpadnism of customary land tenure
and suggests that the systems are ever changiegsugbvernment interferes with the
systems by what he calls 'legal codification'. Bgk993), with reference from Ghana,
Nigeria, Kenya and Zambia argues that land tenaréfrica is full of ambiguity and
contests. This is so much so that even transactielased to privately owned land
remained 'subject to multiple claims, and the poweérland holders (including
governments) over access to land is less than aptim



Case studies

Mahagjir Salleri CFUG (case 1)

This relates to 84 ha. of forestland handed ovéd9@l to 90 HHs (68 from Ward|5
of Bhairabsthan, 18 from Banjha and 4 from Siru t&k& The user groups mainly
consist of Pokharel Chhetris and Thapa Chhetris.ileVlocal interests for
conservation had preceded the handover, it gdtduiihtensified after the handover.
The forest regeneration is quite noticeable.

The group normally opens the forest once a yeairiter when cleaning is done and
the products are distributed equally amongst aftigpating HHs at a subsidized
rate. Construction timbers are provided on requesascase-by-case basis. Initially a
watcher had been employed but was discontinuedateadate. They now obseryve
self-discipline, which is found to be very effedivfor stopping unauthorised
activities.

The number of HHs has grown to 104, which is nyatol do withnew entry. The
reasons for new entries are inspired by a mix rests; that of the official group to
take in and of the new HHs to join there. While thed-less people consider
themselves as qualified membership candidatesait be debated. Two land-less
people (Punaram Neupane and Govinda Sharma) wigiglynleft out presumably
because of their land-lessness. They subsequerdlyaged to join after brisk
controversy. This, however, was not the case woitnes others who were, instead,
approached by the group and asked to join. Thiseithsr because of their perceived
role in protection or because of their social &ffibns with the group or the both. At
least a couple of individuals managed to join theug on the basis of having their
rice fields within the territory of the user grouppparently, Bir Bahadur, the elder
brother of the CFUG chairman, managed to join withmaying any fees. However,
the fact had to be concealed for fear of havingedipns from the general group
members. Property inheritance though importanthinigpt guarantee an entry. The
entry claim of Tilak Bahadur on the ground of pndpenheritance did not succeed
apparently because his relation with the key persohthe group was not so
congenial.

The account above should not be interpreted &rétis always a unilinear tendency
of getting into the group. There was at least ceeonvhere the acquired use rights
were adjourned. This was partly due to ‘superiortymplex’ or due to the
alternatives available. Siru Kharak people virtpédliled to be persuaded to join the
group. This was despite a series of attempts ompaineof the official group, which
had seen their potential role for contributing totpction system if incorporated into
the group. The Siru Kharak's indifference in tlase&was due to their feeling that the
group has been essentially limiting the use of d&rén procuring fuelwood; a
product they are not in need of.




Controversy for use rights prevails. Several peopéticularly from Banjha, clain
that their traditional use rights have been ignofidtey would like to join the grou
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but difficulties are insurmountable. The group doet generally like to add up new
W

members. Even if they would, the level of demandatty fee often deters ne
entry. Thus there tends to be a deadlock.

CFUGs extending from Banjha to Pokhal Danda (Case 2:Banjha, Case 3:Jog
Pani, Case 4: Chilaune Pani, Case 5: Pokhal Danda)

This long tract of forestland is associated withefiCFUGs (enumerated in the
heading) spanning from Banjha village in the natite¢o Hatiya in the southwest.
These groups share major characters with Mahaljiersarhe nature of controversy,
however, differs at least in one major respect. ikénlin Mahajir, here the
controversies do not limit themselves on use rigbtdorest products but extend to

control of land. The conflict is proliferated atetfends of the continuum [i.e.
Chilaune Pani (Case #4)- Pokhal Danda (case Spagct

Apparently, the ones who were intervened first telgen the leverage of claimir
land they had wished. The ones that lay at theda#rttie continuum, on the oth
hand, failed to get such options and were natuialplved in conflict with their
'next door' neighbour. More conspicuous conflicoegred between Chilaune Pg
and Pokhal Danda which nearly resulted into a wintdash. The latter group four
little options and resorted to knocking at the dobthe DFO for mediation when th
case had failed to be resolved locally. Eventuatiyne solution was found but 1
‘win-win’ solution was attained. The situation &abt compelled Chilaune Pani
incorporate as many as 22 HHs from Pokhal DandaHaitthe latter continued t
lose the exclusive use rights over the forests uddeate.

Purnakot CFUG (Case 7)

While this CFUG might share several characteristiggh the other groups
noticeable differences are found in some impontaspects. The group members
predominantly low-caste Sarkis. A mere 4.5-hecphoé has been handed over to
many as 50 HHs. This presents an example of a plaeee allotted use rights we
forgone and later individuals found difficulty ie-gaining the same. Some Pokha
Chhetris had forgone their rights for some timetlpdecause they had difficultie
in mixing up with lower caste Sarkis, and parthcéese they had alternative fore
where they could go (Mahijir Salleri case 1). THaier attempts to re-join the grot
faced serious resistance from the group, whichedktheir entries unless they we
prepared to pay very heavy fees. Serious contrgyessisted and the persons join
after they paid the negotiated fees.
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Jherdi-Nindhara CFUG (Case 6)

This case presents an example of how the peopt&égdintervention, try to tak
control of areas where some other group had a geral@im. A section of Aamtayi
forest was claimed to have been invaded by thisgend the affected people fram
Siru Kharak insistently fought for re-gaining thentrol. This involved several
complaints initially lodged right withithe official group followed by complaints to
the DFO.

This case also presents an example of how the prigraup takes a decision and the
people who are left out find it hard to re-gain tbst rights. The ones who had
migrated from elsewhere and resettled in the dexpaireas had found it harder|to
join the group compared to the ones who settletiwihe undisputed territory. This
applied both for deciding whether to accept at aill if so, to determine the
applicable fee structure. It was reported thatrdwpiired level of fees could often
deter people to join. This is not to suggest thgh fees would necessarily translate
into refraining from buying membership. The poorrevéound keener to join the
group even though they had to pay an exorbitarglle¥ entry fees. To meet the
costs they had to go as far as selling their prasradivestock or to borrow money
locally at formidably high interest rates. Thisinspired by their desperate desire to
secure their own future and that of the generatiom®me.

Analysis

Obviously, in the cases presented interventioredaib adequately address the use right
issues. This resulted in conspicuous degree okestsiteading to some readjustments of
rights during the post intervention phase. The meatand extent of contests varied
depending upon the types of rights that were peeceto have been lost and upon the
people-to-people relationships and the peopledotnee relationships. Every single
entry by and large incurs fees. The fees tend toease every year thus leading to a
higher and higher entry barrier for new entreesrRoe often the ones who are affected
most by such barrier. This is not to suggest tlattests would invariably involve
conflicts to gain the lost rights. While in som&uations rights tend to be extended by a
virtual default phenomenon, in others those mayotfered owing to their reciprocal
interests. Beginning active management and begkéiting seem to have been mainly
responsible for triggering the contests. The fellg paragraphs will furnish more
detail.

Use rights types

Intervention and the post intervention dynamicsessed emergence of two major types
of rights. One may be callddnd rights which relates t@xclusive controbf rights over
the forest resource under consideration. Thesésranot limit themselves on the use of
products and services, which the forest/s mighgrdfiut to the ultimate control over the



resources. Control includes decisions regarding ti@vforests are to be managed and
how the accrued funds are to be utilised. The atherore simplaise rightswhich limit
themselves to the use of products and services hblders of these rights essentially
follow the decisions made by those who have exetusontrol.

The first group of communities thus consider thdwese as core, which, though
sometimes sees the role of the other category oplpe(e.g. in surveillance against
unauthorized use), often see them asadjunct or even unnecessary 'headache'. The
funds generated from CF, almost exclusively, getus the development of areas from
where thecore community comes.

Gilmour and Fisher (1991) refer to these two typégights asprimary rights and
secondary rightgespectively. The alternative terminology has based here because
the secondary rightsin particular, may have a negative connotationeast from the
viewpoint of interventionSecondary rightsin Nepali, would translate to 'second class
rights'- a terminology that would signify a ratmeclusive meaning.

The core community tends to come from within one ward usléisere are specific
reasons to deviate. Ward # 5 of Bhairabsthan ftwcare for Mahajir Salleri forest and
so do wards # 7 and # 8 of Bandipokhara VDC forldime Pani and Joge Pani forests
respectively. There is a deviation in Jherdi whesads #2, # 3 and part of # 9 in
combination had initiated a protection system latfand. This was because they shared
complementarity in terms of insuring a protectigatem and in terms of benefit sharing.

Intervention seems to have resulted into loss efrights of both types and with variable

extent. Virtually all of the CFUGs have tended tssmat least some HHs that had used
the forests until then. Loss t#nd-rightsin Banjha-Pokhal Danda forest tract and that in
Jherdi Nindhara are evidence of loser€lusive rightsin these cases a section of forest
patch on which a group had a genuine claim, tor tdsmay, had been erroneously

handed-over to some other group altogether.

Use rights contestability

It is natural that the loss @&Xxclusive rightsand the more simple form ofe rightstend

to be contested in differing wayBxclusive rightsare fought more sternly than the simple
use rights It is plainly because it is hard for the loserbar the pain arising from the
loss of sovereignty of land to the irrelevant grotipe loss has a far reaching influence
as it affects not only the use of forest produats &ffects all areas of control which
include technical forest management decisions aeduse of the accumulated funds.
The funds generated out of forests are nearly skaly controlled and used by tkere
group and that rest of the segments have little saywdoder Pokhal Danda and Siru
Kharak people fought so sternly for re-gaining ¢batrol over the lost land. They wasted
no time to knock at the door of the DFO when theternal reconciliation attempts
failed.



The fight for simpleuse rights unlike the case aofxclusive rightsmight often take the
form of requests to theore group for their incorporation. The request normmalhds at
the CFUG committee or the assembly and tends nagach the DFO or the authorities
higher up. The reasons for the more simple forncmitests in the later case are not
difficult to trace. The numbers of HHs who are ledit tend to be the minority. They may
not chase the matter so seriously partly becawseltitk strong leadership for pursuing
the matter further. The matter may be further tergbén situations where the contesters
have alternative forests widxclusive rights

When saiduse rights are contestable, it does not mean tbhtirfg for rights is a
universal feature in community forestry. Rightschby a member of the community are
transferred to the respective heir after death berwfamily splits. This is virtually a
default phenomenon for which one might not evenehimvapply or have to pay fees
except for a nominal entry registry toll. Such sfams if happened within theore would
result intoexclusive use rightand that if happened outside would result sitaple use
rights.

Use rights recoverability

While both types of lost rights may have recovdigtelements, in neither case is there a
guarantee for success. Where rights are recovertdiag could be costly and might be
full of hassles. However, recovery in certain ditu@s may be easier than in the others
for both types of rights. Below I illustrate howcowery for certain groups of people is
easier than for the others. First, memmple use rightsill be dealt with followed by
exclusive rights

People within the territory of the 'core' group

People within the undisputed territory of tb@re group find it much easier to recover the
lost use rights compared to the ones who are @ut3ide ones who are left out due to
recording error while writing an operational plamght not even have to make requests
for the inclusion and might not incur any fees. loer, the land-less residents might
find a relatively higher degree of difficulty foush incorporation as they might have
been left out for the very reasons of land-lessiesise first place. The case of Punaram
Neupane and Govinda Sharma (case 1) indicatesTthies.ones who had forgone use
rights that had already been acquired might havetrtaygle harder particularly if their

relations with the group members were weak (casmde 7). The intensity of struggle
could be even harder if their potential contribatto the protection system is less direct.

People with property
People who have property in the territory of ttme grouphave a strong case for

inclusion, but may not be guaranteed. Bir Bahadas @able to join the group owing to
the fact that he had some rice terrace in wardc#Sg 1). On the other hand Ramiji in
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Banja (case 2) and Tilak Bahadur in Mahajir (cagéalled to be offered membership
despite the fact that both owned properties inréispective territory of the CFUG.

In-migration

Migration into the territory of the official groujpprms a robust qualifying case. However,
they are often asked to pay a sum of money as tay fele. Migrants within the territory
of core group might find it easier to get entry comparediteas where rights are limited
to a simple form. In-migration within theore groupwould entail moreexclusive land
rights and the same within the area whemaple use rightpersisted would result into
rights of conformable effects. Migration into thismlted boarder regions would result in
disputable claims. Thus, in such cases the clatusbf the new migrants and those who
were there beforehand might not differ significantDbviously both would have to
struggle in equal footings if they wished to pursuenembership. However, it appears
that if such migration had an origin in there area, the extent of incurred dispute could
be modest. But this might apply to the migratiomale members. Women from tbere

if married to a HH in the disputed territory mighot be considered for extension of
membership.

Potential protection contributors vs. the others

Post intervention dynamics show that the CFUGsednd incorporate people who could
potentially contribute to the protection system.sTls for the pragmatic reason that
unauthorized forest entries might not be controlletess they create a workforce with
vested interests upon the forest from areas alimatat. Such people are incorporated
some times for free or with subsidised fee owinth&r reciprocal interests.

People with a less conspicuous role in contributinthe protection system find it hard to
join. In such situations kinship or other sociatalations might play a decisive role.
Those who have some relations with the dominantréig of thecore grouptend to find

it relatively easier to join compared to the ondsowdo not have such relations. The
former category may get concessions on the enéy dger the latter category.

The exclusive rightgelated to forestlands, unlike tsemple use rightsssue dealt with
above, does not have a conspicuous claim typolBggple who perceive themselves as
indigenous heirs of the resource tend to claim b#ek resource from anyone the
resources might have been erroneously handed ovéWard peoplewho (sometimes
intra-ward or inter-ward if they have specific reas to do so) tend to be considered as
the valid heirsare likely to fight with those to whom the resamight have wrongly
been allocated. Though severe fighting is involted,ones who have had indigenalgs
factorights are likely to win eventually. This is esBally due to weak morale associated
with those who had unduly claimed the area in comtance compared with higher will
power of the loser party who are determined toiretieeir lost control. While this tends
to be the most likely scenario, this might not hete the case where the errors are
accumulated at the end of the continuum (Tractotllfrom Banjha to Pokhal Danda,
Case 2, 3, 4 and 5). The complications met in stetes are due to complexities
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dispersed into number of linked cases. Consequentif cases are very difficult, if not
impossible, to solve.

It may even be argued that attempts to solve ssties on the part of the DFO might be
philosophically inconsistent. How can a DFO inter@én reallocating the resource when
it is no longer a matter under his control? A diecigo intervene in such affairs might be
labeled as intrusive.

Use rights 'evokability’

'Evokability’ unlike ‘recoverability’ discussed &Bo refers to re-activation of the use
rights that had already been acquired/allocatedpleemay relinquish the acquired use
rights sometimes temporarily or at times permageniThose who out-migrate
permanently may decide to relinquish their usetsigiorever. It is striking that such
relinquishment does not get anything in compensatrespective of what potential asset
the HH concerned might have had in its share; mule forests or; in the CFUG funds.
Migrated HHs that decide to come back to the oalgptace might find it easier to regain
membership. While there is not evidence to be amnt¢ (there are actually few cases
where people who migrated out of the area had bytreturned), there are reasons to
believe that people show flexibility in incorporagi such members. Apparently such
cases might require a formal application and payroémrescribed fees in order to be
considered. The ones who out-migrate tempordalyemployment elsewhere (in-
country and abroad) reserve their rights, whichiaveked when they return. However,
they may be required to pay back their part ofdbetribution as arrears when rights are
sought after their return. This may happen espgdalsituations where considerable
investments have already been made in the matfefsrest development or that of
broader community development.

In exceptional cases, the ones who already havealhmdmbership might decide to stay
away from the CFUG activities thus leading to aiaion whereby their use rights get
adjourned. Such cases may get relatively less syimpaompared to the case of 'out
migration' when trying to rejoin. Similarly, the fdelters' use rights may be adjourned
unless they pay back their outstanding dues.

Someone rich HHs might decide to reserve theirrighgs even though they might not
use the forests for the moment due to other alteesavailable. However, this may
require continued fulfillment of common liabilitiggst like any body else in the group.

Basis of entry fees

| have noted that the new entry into the CFUG ofterurs fees. The basic premise is

obvious. The newly joined member like all the omd® were there beforehand, would

hold a share in the common property (the forestgedlsas the funds) and hence needs to
pay for the same. While every group tends to conftw this basic premise, they are

likely to deal with this matter rather differently.
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The ones who had been left out due to recordingremould not be charged fees
provided that the person had immediately drawnmate of the group about the error
and he had an intention to be a part of the grbl@gitation, however, may have a serious
consequence. This may be indicated by at leastdases in Purnakot (case 7) where the
concerned HHs, despite their initial membership teadided to stay away and did not
fulfil their liabilities. While one of them eventlya managed to re-join with a great deal
of struggle, at least a couple of others had faiteducceed despite a serious attempt on
their part.

The new migrants into the clear boundary of¢bee groupthough are strong candidates
for acquiring use rights, may have to pay certagsf The group may decide to subsidize
the entry fees if they feel that the new entry &gsotential for reciprocity in social or
conservation matters.

The ones who can contribute to the protection syst@ing to their strategic location are
often encouraged to be a member and the entrydie¢hém may be free or heavily
subsidized. However, in a multiethnic area disamedry treatments on part of the
executives might result in an objection and conseatiy the reality may have to be
concealed (Mahajir, case 1) or concessions mighatall be applied. (Jherdi, case 7).

The ones who are neither within the clear bound#ryhe CFUG nor have much
protection potential find it hardest to buy memhbéays Such people might be denied a
membership and, even if accepted, are asked tapa&xorbitant fee. In such situations,
they may be asked to pay the proportionate shaedban what might have already been
commonly invested into the system. This actualyds to create too big a barrier for a
new entry particularly if the group can succeeddemonstratingthat it has made
substantial common investments over the years.offi@al group thus might find good
excuse in annulling the claims, specifically ofgedo whom they would like to keep out.
It is for certain that the entry fees tend to benalating every year and at one point in
time the fee might be too huge to be paid. Thisiamsly would mean that CFUG is
likely to become more and more impervious all iheetand the weak tend to be the ones
to suffer most by it.

Regulating Membership

A widespread interest to buy a membership mearsthigaofficial user group would
resort to a variety of means by which the numbérentries are regulated. The prime
basis, as mentioned earlier, is the existencerof ta allied property the HH holds in the
territory of thecore group (which also means in the proximity of coneerrpiece of
forest). The logic is based on the premise thattmeerned HH has a dependency on the
forest and thus would deserve a membership.

However, it is likely that there are too many peopieeting these qualifications and the
group might resort to apply some additional qualifyconditions. This, as has already
been discussed, takes the form of an entry fee eftrg fees are normally fixed in such a
way that the less enthusiastic would be discourdged leading to an automatic drop
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out. The cumulative investments made by the grthgt tends to be the basis for
calculating the entry fee structure. Sometimey timay even decide to evaluate the
entire forest resource as a common investmentagdtib equivalent cash figure becomes
too high to afford and the applicant decides tqdyot.

The rights are almost invariably attached withiliabs. The prime idea here is to sort-
out the undue claims. The rights holders not onipetheir rights but are also required
to fulfill a number of obligations. These might inde activities like taking turn in the

forest, putting the fire out in the event of forée and a voluntary contribution in

development works (like school/village track/drimggi water/forest plantations etc).
Annual forest tending though sound like liabilitiesbe fulfilled, are actually considered
as 'rights'. This is owing to the reason that almemof products like fuelwood and poles
are the things that come out of such operation lware normally distributed amongst the
participating HH at heavily subsidised rates. Hogreun situations where the group
intends to discourage extra membership, it mighdoant for all such activities as

liabilities. This would certainly help deter thementry interests.

Some groups (for example Joge Pani: case 3) ptomémbers from sending a hired
labour for the purpose of forest tending. Thisasdissuade the profit oriented business
people who otherwise would hoard the products ler future or sell them for profits.
The described conditions, at least in some sitnatiseem to have deterred the potential
contestant from buying membership. There was eeelan which already acquired
membership were given up because the members failedfill too many liabilities. This
was particularly in situations where membershigstes in a number of CFUGs.

While the aforementioned qualifications tend totbe agendas of more open nature,
others are rather hidden. Kinship and other sdcrefationships and potentiality for

procuring a contribution to the effective protentigystem (through social influence and
locational vantage benefits) could be the agendakatter category. These actually
determine whom to give priority when the group riapped in a situation where the
claims are too many.

Quotas may be fixed in situations where kinshipsocietal relations are less clear or
when they see a danger of being blamed for hawkegrt sides. This is what the Jherdi
group (case 6) did when it saw that as many ask3® desperately sought a membership.
The group thought that the number was too big tepic They eventually approved a
quota for 10 HHs and passed on the responsibdityé¢ local ward chairman to decide
who would receive membership.

Pseudo-consensus
The text above should not give an impression thaidecisions regarding the new entries
are made by the whole group in a democratic wayechtves (or some influential

individuals) might make the actual decisions ar@ st of the CFUG members find no
options but to give their consent. This can be dpnsome manipulative means.
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The committee meetings, which often happen pri@ssembly meetings, might virtually

decide whether new entries are to be entertainddfaso, how many, which ones, and

under what fee structure. During the assembly mgegtihey tend to float the impending

issues but in a way that their pre-conceived idmassimply ratified rather than being

openly discussed. Closed or leading questions ssenéial means through which such
ideas get approved through assembly. Sometimesabery declare their decisions but
pretend people to have given members a chance peesx their reservations. The

outcome is that people do not dare to challenge pitoposed ideas and thus the
proponents succeed in getting their decisionsiedtif Thus the case tends to be a
pseudo-consensus rather than a genuine one.

What leads to a claim?

Fisher (per. com.) observes that people might ntitdy to start contesting for their rights
when a resource has no great value, but may makesif the potential value changes.
In fact such instances are of common occurrentleeinNepal's rural areas where people
do not show much interests in ascertaining theivape claims on lands until it gets
touched by a road access, which tends to incrémsalue by many folds.

Control and management by the official group coaddually stimulate contests from
those who perceive to have been alienated. Thetfoled remained to be the source of
varieties of products and services before the haddPreviously the use of smaller
products like forage grass, twigs, leaf litter alshdwood were not subject of any actions
either by the DFO staff nor by the members of doal communities. The post hand-over
situation changed the scenario so that all sucymts were for the exclusive use of the
official groups. The official groups while usingettiorest products in relatively liberal
ways within themselves impose a heavy ban on pkgyof products to the outsiders.
Breaching of the rules is liable to heavy finesisT$ituation can be contrasted with the
earlier one in which products like grasses, twigd ktter could be collected free of costs
all the year round.

These actually would translate into lodging of airal by those who suffered. While
claims generally arprompted by current needs, some try to secure tveir future or
that of the coming generations by procuring the tenship now. They are aware that a
failure to buy a membership now would mean incréadifficulty to do the same in the
future. This is both due to possible reluctance tbe part of thecore group to
accommodate the new members and to the increasusl of potentiafees. In some
situations, the interest to join may not necesgdrd prompted by their requirement of
forest products but by their interests to be a pacommunity.

! His remarks relate to a land in a remote area pu®aNew Guinea suddenly being
valuable when a radio tower was constructed orledding to potential claim for
compensation from the government and disputes leetwé@ferent groups about whose
land it was
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The case of claims for loknd rightsmay be even more conspicuous. It is certainly not
easy to bear the pain arising from the total Idssghts over land they perceived was
theirs. As mentioned earlier the loss does not seardy limit itself to the use of forest
products but to the loss of overall control oves tand thus instigating an even more
robust form of claim.

Need-Supply dynamics determining use rights claim

What is currently required to join and what theekirin question can offer is the primary
calculus to apply in deciding whether to tendelagnt. This however, does not mean that
this is the sole basis. Sometimes they calculaeterall worth of getting a membership
by applying cost: benefit ratio. While time, moreyd labour are accounted as costs (or
liabilities), products and services the forestikely to give is accounted as benefit.
Claims are tendered if and when benefits outwenghliabilities. One man grumbled in
Purnakot against the decision of the committeenfoir having opened the forest for
grazing. This man would deny joining even if thewbe had been given because he did
not see the benefits in taking a membership. Tovgever, would not apply everywhere.
Many people would still like to join even if theabilities overtake the benefits. Two
things tend to help shape the decisions: i) wideeap unemployment and
underemployment in the rural area ii) future pasdrdf the forest in question.

The prevailing unemployment situation would meaat theople might choose to join
even when liabilities are higher. This is becausbilities often take the form of labour
contributions rather than cash. So, the largeiiliieds do not necessarily translate into
extreme financial stress. Likewise, one might astcipate his/her own future product
demand (not necessarily quantitatively) and thelillood of fulfilling it through the
forest under consideration. While making a deaiglee primary interests are on timber,
which is followed by other products like fuelwoatasses, twigs and leaf litter.

It may be hypothesised that, if unobstructed, thierest to use rights claims might
change over time. Interests not shown now do noessarily mean that indifference is
maintained in the future. However, the new enti@es likely to be obstructed by
restrictions the group might apply. The ones whepedeately want to secure their future
would like to join now to escape the danger of perent alienation. However, not all are
able to join for one reason or another. While senahtry fees tend to appeal both to the
rich and the poor alike, larger fees might stop esoofi the rich people who have
alternative source of forest products of their owifine poor with little alternatives might
choose to join even with the higher level of erfegs, no matter how high economic
costs it might entail. This, however, is not to gest that the poor are sure to join. The
ones who fail to arrange money (the source is ddtéman from local money-lenders for
which the interest rate turns out to be as higd&per cent per annum) may only be
heavily distressed for having failed to buy a mersbip.

Contest situation for the weak vs. influential

16



| noted that though of varying extent and natuostests might be considered as nearly a
universal future. It may, however, be mentionedt thiaims and contests are less

spontaneous than what potentiality actually existee powerful are normally the ones

who may have already succeeded in acquiring loshleeship. The chances of being

successful are enhanced if the concerned ones dawamtage location for overseeing

unauthorised activities.

Just on the contrary, the ones who are sociallykwigad it too difficult to join.
Recoverability tends to be hindered both becausetheir social and financial
powerlessness. The group tends to prefer the nmfhgential people in their groups
compared to the weaker ones. This is mainly dubdddact that more influential people
on top of their bargaining power are consideredhétp insure more effective form of
compliance in the forest. This is not to suggest the poor would never succeed in
regaining the lost rights. The Malmul case suggémststhe poor managed to join despite
the fact that the entry fees were fixed at a vegp hevel and they had no option but to
resort to borrow money at a formidable interest.rdhough it may sound surprising, a
rich Lahuré, decided to stay out of the group as he thougtitttre required fee was too
high. The poor on the other hand chose to join gheup even in an economically
formidable situation. The economic cost of joinisgoo big for the poor who are often
forced to borrow money from the local lenders atrbikantly high interests or sell their
livestock prematurely at a meager price for payirggsame.

Intervention and contestability

Contestability is certainly a common feature in @Fall of the study sites contests exist,
though of differing nature and extent. This is &ctfa matter of common occurrence all
over Nepal. For example, ICIMOD conducted a workshwhich concentrated on

conflict: 'community-to- community level conflic{Banko Jaankari, vol 5 No. 3).

Praksah Lamsal (pers. comm.) points out an integestse from some parts of Myagdi
District where people did not consider the forestshave been handed over until a
community procession walks around the forest wotldl traditional music consisting of

drums. The practice shows how some communities ackhowledge the contestable
nature of CF.

It may be noted that the sites with more careftérirention seem to have a lower degree
of conflicts and contests compared to sites whetervention had followed more of a
‘blueprint’ approach. The Mahajir and Purnakot saseitnessed more careful
intervention. The major contest cases were addiegser to the forest handover. In
contrast, the CFUGs in the BanjHaokhal Danda section as well as in Jherdi, thestor
handing-over was done with relatively little homelwand many conflicting issues
remained un-addressed by the intervention. No womnddéhese cases the section of
forestland under genuine claim of one group hacedorsome other group altogether.

2 A man who worked in foreign country at certain pantl time of his career.

% Banjha case, in fact differs from the rest of theest tract where the problems may have rootsasdsi
made by two local forest guards (who are also thdG members) who seem to have taken some lands
under the claim of adjoining CFUG (i.e. Joge Pani).
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Hindered use rights: some Implications

The hindered use rights may have both biologicalval as social implications. The
biological implication is pretty straightforwardhdse who fail to join may not cooperate
in conservation, which is bound to have an impactthe forest condition. The
implications of lostand rightsmay be even starker where the losers are larganmer
and high in will power. In these cases the reactthe failure to procure the resource
can result on an attack on the forests. Evidenaga#able from Pokhal Danda group and
Jherdi group. In Pokhal Danda, the fierce struggletinued between the official group
and those who hitherto claimed rights. This culredainto a virtual war between the
official group and the rebelling party. This effeely stopped the official group from
entering into the disputed section when it had dalesgl a thinning operation there. At
this particular juncture a compromise was reachetdiden the two parties. The rebelling
party would console itself of the loss providedtttiee other party was prepared to give
entry to as many as 22 of their HHs. There wasigtevidence to suggest that if they had
not found a mediating solution, the rebelling paviguld have attacked the forest
resource leading to its virtual elimination. Thes however, is not to suggest that the
mediated solution was perfect. It was in fact ldem legitimate solution for the loser
party who was forced to compromise for thee rightsof a few withthe land rights of
the whole community. The Siru Kharak people in dhkad also planned similar actions
if Jherdi group was not prepared to surrenderahd.l

The social dimension is of a more sentimental matliris not moral for the intervening
agency to perturb the use rights in a way thatwbkaker sections are the losers. Many
writers see the value of equity in cost and berséfring of community forests and argue
that this is a fundamental question community fioyeseeds to address (Malla 2000,
Timila 1999). Many Nepalese forestry projects naghtly perceive that the community
forestry programme of Nepal has to go beyond thesfeto-community realm and
embrace the broader livelihoods dimension. Bus iapparent that if forest use rights
were lost people would actually lose the very bgdadform from which to make their
livelihoods and bargain for better equity in cosid abenefit sharing. Thus insuring
secured use rights should precede the intra-gigajhloods and equity issues.

Why things went wrong?

It appears that people take undue advantage of wméatkvention and do not necessarily
limit their claims to lands on which they have hadole control over. Territories of the
others are also claimed sometimes knowingly andetiomes unknowingly. Even in
situations where HHs exert precise claims overdatitey are not likely to accommodate
the use rights situation in absolute form. Themadt to maintain low membership, has
the consequence of use rights alienation for varidids. Gilmour and Fisher (1991)
rightly emphasise that people would like to takgaadage of intervention to strengthen
their social positions.
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There are reasons that tend to hinder the claiom those who perceived to have had
use rights on the resource previously. The firgt Bovemost reason is in what may be
called the level of maturity of use rights. It igparent that use rights were evolving and
were far from being fully developed at the pointemtinterventions were made. Ceasing
of Chitedarf* system in the post-1950s had of course helpedaewse rights to some
extent (Baral 1999). However, the mere presender® machinery until recently must
have hindered the development of a clear form efrights. Prior to the intervention, of
course, they could quite freely use primary prosllite grasses, twigs and leaf litter.
The products like fuelwood (particularly from liieees), on the other hand, were
restricted and still worse were the restrictionstiomber. No wonder people bothered
ascertaining use rights in the forest resource. @b precise use rights situation opened
up avenues for undue claims. The claims were somstifalse (with mal-intention) and
sometimes just imprecise (not necessarily withnatives).

We saw that except for Mahajir, Purnakot, and Baufie user group formation process,
against what is the theory, had the characterisfias blueprint approach. The problems
brought about by an underdeveloped form of usesighem to have been complemented
by the way the ranger had intervened. The processdege Pani, Chilaune Pani and
Jherdi Nindhara were virtually blueprints where diag over were done simply by
organising a couple of large meetings where pedigeot really have had a chance to
‘churn-out' the potential claim issues. In factpngnavho perceived themselves as genuine
use right holders were not invited to the meetitdggswonder they have had no chance to
tender their claims, let alone getting their isstissussed or resolved.

There are other factors, which prevented peopla tlaiming. One could be the problem
that lingered after the PF/PPF mode of communitsedtly, which was actually
withdrawn, before the assignee had exercised dofitnough terminated thgrogramme
contributed towards a state of confusion in th@l@ommunity. Some people seemed not
to have taken an interest to join because theydmdnpression that the current CF
system, like its antecedent (PF/PPF system), nbghsimply a transient step and they
might not have to really worry about ascertainirsg wights. This held true particularly
for basic products like dead wood, grasses and ligaf which were never restricted
during the earlier CF system.

Of course the products of day-to-day use had newgressed a ban either when the
forests were under official control of the govermtner when it came to the hands of the
Panchayat No wonder they believed in history and failecctone forward with claims.
This is especially true in the context that intemien had failed to explicitly make the
people understand the real implication of the eurferm of handover that proved to
apply stringent rules against all types of use® girrent community forestry system of
course lacks versatility in letting the people tise resource by creating a situation of
either 'get a full fledged membership and a figti§ed use rights' or 'refrain from using
at all'. There are logical reasons why such rigitids been observed. However, the point
is that such inflexibility might have serious imgdtions particularly on the poor.

* Chitedari is a system in which the Ranas employetds to have a surveillance over the local forests
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Sometimes the people were reluctant to be a pathefgroup on their own accord
because they feared that such a move might creairiaion leading to what can be
called acompliance trapThe fear is associated with the inference thatishthey decide

to formally join the group, they would be forced comply with the set rules, which
might have implications on their access to thedtse
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Discussion and policy implications

Intervention may not necessarily allocate resoutoesll those who perceive to have a
genuine claims over the forest and the relatedymtsdand services. No wonder the post
intervention dynamics has been characterised hynsland counterclaims of lost use
rights in many cases and adjournment or evokinthefalready acquired rights in the
others. Thus use rights are essentially an evolyraress perpetuated by on going
contests. Beginning of active control/managemedtsaribsequent benefit sharing and use
of the funds by specific group sets contests inianotThe more influential groups or
individual HHs are often the ones who tend to gaid the weaker are the ones to lose in
the overall phenomenon. Even when the weaker seotemages to buy membership, the
economic price they may have to pay tends to vennitdable. The root causes of
erroneous allocation of use rights during the haedare attributable both to ‘erroneous
intervention' and to 'underdeveloped use rightsiis tends to have the following policy
implications:

* Promote indigenous systems (by allowidg facto control and restricted use).
[Clearly, the purpose is to allow the use rightsaike shapes when official handover
would begin]

* Follow a more rigorous social process. [The obvipugpose is to try sorting out
genuine claim issues]

Resorting to above stipulations might help allamatof use rights in much more precise

way than what the situation stands today. Howeggren that the use rights are

contestable by nature, there is a need to ackngel#ds reality and open up the avenue

for more spontaneous contests during the post langhtnase. This would necessitate an

added policy requirement.

» Keep the door open for contests. [A close-doorgyoinight affect the weak more
than to the powerful. The more powerful may bedhes to make their way into the
group anyway and the victim of the closed-door@othus might be the weak]
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